§1491.22

by the landowner. If this option is se-
lected, the NRCS share cannot exceed
the entity’s contribution.

(e) FRPP funds may not be used for
expenditures such as appraisals, sur-
veys, title insurance, legal fees, costs
of easement monitoring, and other re-
lated administrative and transaction
costs incurred by the entity.

(f) If the State Conservationist deter-
mines that the purchase of two or more
conservation easements are com-
parable in achieving FRPP goals, the
State Conservationist shall not assign
a higher priority to any one of these
conservation easements based on lesser
cost to FRPP.

§1491.22 Conservation
deeds.

(a) Under FRPP, a landowner grants
an easement to an eligible entity with
which NRCS has entered into an FRPP
cooperative agreement. The easement
shall require that the easement area be
maintained in accordance with FRPP
goals and objectives for the term of the
easement.

(b) Pending offers by an eligible enti-
ty must be for acquiring an easement
in perpetuity, except where State law
prohibits a permanent easement.

(c) The conveyance document or con-
servation easement deed used by the el-
igible entity may be reviewed and ap-
proved by the NRCS National Office
and Office of the General Counsel
(OGC) before being recorded.

(d) Since title to the easement is held
by an entity other than the United
States, the conveyance document must
contain a ‘“‘contingent right”” clause
that provides that all rights conveyed
by the landowner under the document
will become vested in the United
States should the eligible entity (i.e.,
the grantee[s]) abandon or attempt to
terminate the conservation easement.
In addition, the contingent right also
provides, in part, that the Secretary
takes title to the easement, if the eli-
gible entity fails to uphold the ease-
ment or attempts to transfer the ease-
ment without first securing the con-
sent of the Secretary.

(e) As a condition for participation, a
conservation plan will be developed by
NRCS in consultation with the land-
owner and implemented according to
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the NRCS Field Office Technical Guide
and approved by the local conservation
district. The conservation plan will be
developed and managed in accordance
with the Food Security Act of 1985, as
amended, 7 CFR part 12 or subsequent
regulations, and other requirements as
determined by the State Conserva-
tionist. To ensure compliance with this
conservation plan, the easement will
grant to the United States, through
NRCS, its successors or assigns, a right
of access to the easement area.

(f) The cooperating entity shall ac-
quire, hold, manage and enforce the
easement. The cooperating entity may
have the option to enter into an agree-
ment with governmental or private or-
ganizations to carry out easement
stewardship responsibilities if approved
by NRCS.

(g) Prior to fund disbursement, NRCS
must sign the conservation easement,
concurring with the terms of the con-
servation easement and accepting its
interest in the conservation easement
deed.

(h) All conservation easement deeds
acquired with FRPP funds must be re-
corded. Proof of recordation shall be
provided to NRCS by the cooperating
entity.

§1491.23 Easement modifications.

(a) After an easement has been re-
corded, no amendments to the ease-
ment will be made without prior ap-
proval by NRCS State Conservationist
and the USDA Office of General Coun-
sel.

(b) Easement modifications will be
approved only when easement is duly
prepared and recorded in conformity
with standard real estate practices, in-
cluding requirements for title ap-
proval, subordination of liens, and rec-
ordation, and when the amendment is
consistent with the purposes of the
conservation easement.

Subpart C—General
Administration

§1491.30 Violations and remedies.

(a) In the event of a violation of the
terms of the easement, the cooperating
entity shall notify the landowner. The
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landowner may be given reasonable no-
tice and, where appropriate, an oppor-
tunity to voluntarily correct the viola-
tion in accordance with the terms of
the conservation easement.

(b) In the event that the cooperating
entity fails to enforce any of the terms
of the easement as determined in the
sole discretion of the Secretary, the
Secretary and his or her successors and
assigns shall have the right to enforce
the terms of the easement through any
and all authorities available under
Federal or State law. In the event that
the cooperating entity attempts to ter-
minate, transfer, or otherwise divest
itself of any rights, title, or interests
of the easement or extinguish the ease-
ment or without the prior consent of
the Secretary and payment of consider-
ation to the United States, then, at the
option of the Secretary, all right, title,
and interest in the conservation ease-
ment shall become vested in the United
States of America.

(c) Notwithstanding paragraph (a) of
this section, NRCS, upon notification
to the landowner, reserves the right to
enter upon the easement area at any
time to monitor conservation plan im-
plementation or remedy deficiencies or
easement violations, as it relates to
the conservation plan. The entry may
be made at the discretion of NRCS
when the actions are deemed necessary
to protect highly erodible soils and
wetland resources. The landowner will
be liable for any costs incurred by the
United States as a result of the land-
owner’s negligence or failure to comply
with the easement requirements as it
relates to conservation plan violations.

(d) The United States shall be enti-
tled to recover any and all administra-
tive and legal costs, including attor-
ney’s fees or expenses, associated with
any enforcement or remedial action as
it relates to the enforcement of the
FRPP easement.

(e) The conservation easement shall
include an indemnification clause re-
quiring landowners to indemnify, de-
fend, and hold harmless the United
States from any liability resulting
from the negligent acts of the land-
owner.

() In instances where an easement is
terminated or extinguished, NRCS will
collect CCC’s share of the conservation
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easement based on the appraised fair
market value of the conservation ease-
ment at the time the easement is ex-
tinguished or terminated. CCC’s share
shall be in proportion to its percentage
of original investment.

§1491.31 Appeals.

(a) A person or cooperating entity
which has submitted an FRPP proposal
and is therefore participating in FRPP
may obtain a review of any administra-
tive determination concerning eligi-
bility for participation utilizing the
administrative appeal regulations pro-
vided in 7 CFR part 614.

(b) Before a person may seek judicial
review of any action taken under this
part, the person must exhaust all ad-
ministrative appeal procedures set
forth in paragraph (a) of this section,
and for the purposes of judicial review,
no decision shall be a final agency ac-
tion except a decision of the U. S. De-
partment of Agriculture under these
provisions.

§1491.32 Scheme or device.

(a) If it is determined by the Sec-
retary that a cooperating entity has
employed a scheme or device to defeat
the purposes of this part, any part of
any program payment otherwise due or
paid such a cooperating entity during
the applicable period may be withheld
or be required to be refunded with in-
terest thereon, as determined appro-
priate by CCC.

(b) A scheme or device includes, but
is not limited to, coercion, fraud, mis-
representation, depriving any other
person or entity of payments for ease-
ments for the purpose of obtaining a
payment to which a person would oth-
erwise not be entitled.
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